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§ 16. Statements made to law enforcement officials as basis 
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Statements made to a law enforcement official may not constitute a basis for malicious prosecution if they were made in 
good faith and such official made a mistake of law or acted on their own investigation in prosecuting the alleged crime. 


Merely providing honest information from which a prosecution ensues 1s not instigation for purposes of a malicious prosecution 
claim.! If a defendant truthfully states the facts to a law enforcement official and the official makes a mistake of law in filing 
an information on the facts stated? or reports suspicious circumstances to authorities but the suspects are later able to establish 


their innocence,” the defendant cannot be held responsible. 


Participation in continuing proceedings. 


Where the instigator has no control over the case once prosecution has begun, the instigator's participation will not subject them 
to liability.“ Thus, the failure of the prosecuting attorney to discontinue proceedings, begun with probable cause, where the 


prosecuting attorney was in full control, does not expose the defendant to liability.” 
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Duty to investigate. 


Once a person fairly discloses facts in their possession to a prosecuting officer, the person has no duty to make further 


investigation, as it is the duty of the officer to investigate further if the officer thinks necessary.° 
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Mo.—Crow v. Crawford & Co., 259 S.W.3d 104 (Mo. Ct. App. E.D. 2008). 

Answering questions during police investigation 

Iowa—Cheek v. ABC Beverage Mfrs., Inc., 723 N.W.2d 454 (Iowa Ct. App. 2006). 

Acting upon statutory duty to report information to proper authorities 

Mont.—White v. State ex rel. Montana State Fund, 2013 MT 187, 371 Mont. 1, 305 P.3d 795 (2013). 
Ga.—Perry v. Brooks, 175 Ga. App. 77, 332 S.E.2d 375 (1985). 

Mont.—Vehrs v. Piquette, 210 Mont. 386, 684 P.2d 476, 18 Ed. Law Rep. 1067 (1984). 
N.C.—Kirschbaum v. McLaurin Parking Co., 188 N.C. App. 782, 656 S.E.2d 683 (2008). 

Ariz.—Walsh v. Eberlein, 114 Ariz. 342, 560 P.2d 1249 (Ct. App. Div. 2 1976). 

Tenn.—Pera v. Kroger Co., 674 S.W.2d 715 (Tenn. 1984). 

Cooperation with district attorney's office 

N.Y.—Conteh v. Sears, Roebuck and Co., 38 A.D.3d 314, 831 N.Y.S.2d 408 (1st Dep't 2007). 
N.Y.—McCarthy v. Barrett, 144 A.D. 727, 129 N.Y.S. 705 (2d Dep't 1911). 

Silent witness 

Where a police officer is sued for malicious prosecution, the officer will not be held liable for malicious 
continuation of the prosecution based on the officer's silence in not revealing certain facts where those facts 
are already known to the prosecutor and the prosecutor decides to continue the case. 

Ariz.—Walsh v. Eberlein, 114 Ariz. 342, 560 P.2d 1249 (Ct. App. Div. 2 1976). 

Tex.—Marathon Oil Co. v. Salazar, 682 S.W.2d 624 (Tex. App. Houston 1st Dist. 1984), writ refused n.r.e., 
(Mar. 27, 1985). 

As to duty to disclose to counsel, see § 76. 
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